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Honorable Magistrado 

Fredy Ibarra Martínez 

Tribunal Administrative de Cundinamarca 

SECCIÓN PRIMERA-SUBSECCIÓN B 

E.S.D 

Expediente No: 2010- 00775 

Demandante: Procurador 127 Judicial II para Asuntos Administrativos 

Demandado: Empresa Carbones del Cerrejón Limited y otros. 

ACCIÓN POPULAR 

 

AMICUS CURIAE SUBMITTED TO THE COURT BY THE COLOMBIAN 

CARAVANA UK LAWYERS GROUP AND THE BAR HUMAN RIGHTS 

COMMITTEE OF ENGLAND AND WALES 

 

 

1. This amicus brief is respectfully directed to the Honorable Magistrado Fredy Ibarra Martínez. 

 

2. The Colombian Caravana UK Lawyers Group is a collective of international lawyers that 

monitors human rights abuses faced by legal professionals within Colombia. Members of the 

group have participated in a number of international delegations to Colombia, most recently in 

2012, and the Group carries out advocacy work at domestic and international level providing 

support to Colombian human rights lawyers.  

 

3. The Bar Human Rights Committee is the international human rights arm of the Bar of England 

and Wales. It is an independent body primarily concerned with the protection of the rights of 
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advocates and judges around the world. It is also concerned with defending the rule of law 

and internationally recognised legal standards relating to the right to a fair trial. 

 

4. This brief does not attempt to provide a comprehensive overview of the international 

standards that are of relevance to all of the issues that arise in the case before the Court. The 

intention of the authors of this brief is simply to focus on international standards relevant to a 

number of the most important of the issues that arise in the case that is being considered by the 

Court. Clearly, these issues await factual determination by the Court. The issues that arise on 

the facts of this case appear to the authors of this brief to be, principally, the following: 

 

(a) The collective right to the enjoyment of a healthy environment; 

 

(b) The right to safe working conditions and a safe working environment (with particular 

reference to environmental pollution; protection from hazardous chemicals, such as 

carcinogens; and environmental noise); 

 

(c) The safeguards that should be provided by a system of occupational health to workers, and 

more generally. 

 

5. These issues are analysed, below, in relation to (a) the framework provided by core 

international instruments, such as the International Covenant on Economic, Social and 

Cultural Rights1 (ICESCR) and Conventions of the International Labour Organisation (ILO)2; 

                                                           
1
 Ratified by Colombia on 29th October 1969. The Committee on Economic, Social and Cultural Rights is the body that 

monitors implementation of the Convention. The Committee, to which Colombia as a state party is required to submit 

periodoic reports, also produces General Comments on the interpretation and application of the Convention (referred to 

below); 

 
2 The ILO was founded in 1919, and  was the first specialised agency established within the United Nations system in 

1946. The main aims of the ILO are the promotion of, inter alia, in part implemented via its standard setting mechanisms, 

including the Conventions referred to below, the promotion of rights at work, and the enhancement of social protection in 

the work enviroment. As such ILO Conventions provide a detailed framework for standard setting in relation to, inter 

alia, employment rights and conditions, and  industrial health. 
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(b) the Inter-American system; and (c) some further examples from jurisprudence, including in 

relation to other regional treaty instruments. 

6. It is the submission of the authors of this brief that these instruments (outlined below) do 

provide a framework of internationally recognised standards for an examination of the issues 

before the Court. 

 

The amicus brief   

7. In seeking to submit this brief, the authors are guided by the definition of amicus curiae 

contained in Article 2(3) of the Rules of Procedure of the Inter-American Court of Human 

Rights:  

..the expression “amicus curiae” refers to the person or institution who is unrelated to 

the case and to the proceeding and submits to the Court reasoned arguments on the 

facts contained in the presentation of the case or legal considerations on the subject-

matter of the proceeding by means of a document or an argument presented at a 

hearing 

 

8. The Inter-American Court has highlighted the general value of amicus briefs: see, inter alia, the 

Court’s judgment in Kimel v Argentina at Pargraph 16:3 

 

.. the Court notes that amici curiae briefs are filed by third parties which are not 

involved in the controversy but provide the Court with arguments or views which may 

serve as evidence regarding the matters of law under the consideration of the Court. 

Hence, they may be submitted at any stage before the deliberation of the pertinent 

judgment. Furthermore, in accordance with the usual practice of the Court, amici curiae 

briefs may even address matters related to the compliance with judgment. On the other 

hand, the Court emphasizes that the issues submitted to its consideration are in the 

public interest or have such relevance that they require careful deliberation regarding 

the arguments publicly considered. Hence, amici curiae briefs are an important element 

                                                                                                                                                                                                                        
For a list of ILO Conventions ratified by Colombia, see: 

http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COUNTRY_ID:102595 
3
 I/A Court H.R., Caso Kimel Vs. Argentina. Fondo, Reparaciones y Costas. Sentencia de 2 de mayo de 2008 Serie 

C No. 177, paragraph 16, available at http://www.corteidh.or.cr/casos.cfm  

 

 

http://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COUNTRY_ID:102595
http://www.corteidh.or.cr/casos.cfm
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for the strengthening of the Inter-American System of Human Rights, as they reflect the 

views of members of society who contribute to the debate and enlarge the evidence 

available to the Court. (para 16)  

 

9. In the Colombian context, the use of amicus briefs is contemplated by Decree No. 2067 of 4 

September 1991 at Art 13: 

 

El magistrado sustanciador podrá invitar a entidades públicas, a organizaciones 

privadas y a expertos en las materias relacionadas con el tema del proceso a presentar 

por escrito, que será público, su concepto sobre puntos relevantes para la elaboración 

del proyecto de fallo. La Corte podrá, por mayoría de sus asistentes, citarlos a la 

audiencia de que trata el artículo anterior. El plazo que señale, el magistrado 

sustanciador a los destinatarios de la invitación no interrumpe los términos fijados en 

este Decreto. El invitado deberá, al presentar un concepto, manifestar si se encuentra en 

conflicto de intereses” 

 

10. The Constitutional Court upheld the provision and dismissed the claim of unconstitutionality 

in its Judgment C-513/92 of 10 September 1992. The Court developed a number of criteria to 

provide guidance for the admission of amicus curiae submissions where the purpose of a brief 

is to provide evidence, information or opinion in cases of general public interest; and where 

the aim of the brief is to illustrate and not to define or decide matters before the Court or to 

influence its final decision; and because interventions assist in the aim of democratic 

participation provided for by the Colombian Constitution; and where the intervention is 

designed to be impartial. 

 

11. This brief has been prepared taking full account of the Court’s guidance. 

 

THE INTERNATIONAL FRAMEWORK 

The right to health and a healthy environment 

12. Article 12 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) 

enjoins States Parties to “recognize the right of everyone to the enjoyment of the highest 

attainable standard of physical and mental health” and mentions “[t]he improvement of all 
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aspects of environmental and industrial hygiene”4 as among the “illustrative, non-exhaustive 

examples” of steps that  States Parties should take  in order to achieve “progressively” the full 

realization of the right.  

 

13. The Committee on Economic, Social and Cultural Rights stated in General Comment N° 14 

(2000) on the right to the highest attainable standard of health that a State’s obligation to “improve all 

aspects of environmental and industrial hygiene” includes a duty to take“preventive measures in respect 

of occupational accidents and diseases.”5  

 

14. Furthermore, it interprets “industrial hygiene” as referring “to the minimization, so far as is 

reasonably practicable, of the causes of health hazards inherent in the working environment”6 

and views Article 12(2)(b) as embracing “safe and hygienic working conditions.”7 

 

15. The Committee has indicated that States Parties must be proactive in the discharge of their 

duties. This includes an obligation to “move as expeditiously and effectively as possible 

towards the full realization of article 12”8  through legislative, administrative and other 

methods.  

 

16. The Committee also believes that the private business sector have responsibilities regarding 

the realization of the right to health and that States Parties should “…provide an environment 

which facilitates the discharge of these responsibilities.”  

 

A healthy working environment 

17. The Committee has stated that in consequence states must:  

 

                                                           
4
ICESCR, supra note 1 at Article 12(2)(b). 

5 General Comment 14, supra note 2 at para. 15. 
6 Ibid.  
7 Ibid. 
8 Ibid., at para. 31. 
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(a) Ratify ILO Conventions which address occupational health and safety, especially ILO 

Convention No 174 (1993) concerning the Prevention of Major Industrial Accidents9 and 

ILO Convention No 81 (1947) concerning Labour Inspection in Industry and Commerce10; 

and  

 

(b) Adopt measures predicated on International Labour Standards that call for regular and 

independent inspections of safety and health conditions in all sectors, supported by a 

sanctions regime.11 It has also stressed the need for States Parties to ensure the provision of 

appropriate education and training in occupational health and safety for both employers and 

employees.12 

  

 

 

Conventions of the International Labour Organisation (ILO) 

18. ILO Conventions are the central pillars of international law on occupational safety13. The 

following are of particular relevance: 

 

(a) C-174: Prevention of Major Industrial Accidents Convention, 1993; 

(b) C-081: Labour Inspection Convention, 1947;  

(c) C-155: Occupational Safety and Health Convention, 1981; 

(d) C-148: Working Environment (Air Pollution, Noise and Vibration) Convention, 1977; 

(e) C-187: Promotional Framework for Occupational Safety and Health Convention, 2006; 

                                                           
9 Committee on Economic, Social and Cultural Rights, Report of the 25th, 26th and 27th Sessions, CO ESC France, UN Doc 

E/2002/22 (2002) 121 at para 868; Committee on Economic Social and Cultural Rights, Report on the 32nd and 33rd sessions, 

CO ESC Kuwait, UN Doc E/2005/22 (2004) 29 at para. 208. 
10 Committee on Economic, Social and Cultural Rights, Report on the 34th and 35th sessions, CO ESC China E/2006/22 (2005) 

25 at para 182. 
11 Committee on Economic, Social and Cultural Rights, Report of the 28th and 29th Sessions ,CO ESC Poland UN Doc 

E/2003/22 (2002)  54 at para: 384; Committee on Economic, Social and Cultural Rights, Report of the 32nd and 33rd sessions, 

CO ESC Spain UN Doc E/2005/22  (2004) at para. 254. 
12 Committee on Economic, Social and Cultural Rights, Report on the 30th and 31st session, CO ESC Iceland UN Doc 

E/2004/22 (2003) 39 at para 234. 
13 See http://www.ilo.org/dyn/normlex/en/f?p=1000:12000:0::NO.  

 

http://www.ilo.org/dyn/normlex/en/f?p=1000:12000:0::NO
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(f) C-170: Chemicals Convention, 1990; 

(g) C-176: Safety and Health in Mines Convention, 1995.  

 

19. Turning to the substantive content of these Conventions in further detail, they would appear 

to be relevant to the issues before the Court on the following basis: 

 

(a) C-174: Prevention of Major Industrial Accidents Convention, 1993  

 The purpose of this Convention is the prevention of major accidents involving 

‘hazardous substances,’ (Article 1(1)) which will include hazardous chemicals (Article 

3);  

 Member States must require employers to introduce technical and organisational 

measures, including training and instruction of personnel, as part of a documented 

system of major hazard control (Article 9); 

 Workers must also be informed of the hazards associated with major hazard 

installations and their likely consequences (Article 20); 

 Member States’ ‘competent authorities’ must have staff capable of ensuring compliance 

with these matters through investigating and advising on them. (Article 18). 

  

(b) C-081: Labour Inspection Convention, 1947  

 Member States must maintain a system of labour inspection in industrial workplaces 

under (Article 1); 

  

 This includes, inter alia, obligations under Article 3:  

(1) To secure the enforcement of the legal provisions relating to conditions of work and 

the protection of workers while engaged in their work, such as safety, health and 

welfare and other connected matters, in so far as such provisions are enforceable by 

labour inspectors; 

(2) To supply technical information and advice to employers and workers concerning 

the most effective means of complying with the legal provisions;  
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(3) To bring to the notice of the competent authority defects or abuses not specifically 

covered by existing legal provisions. 

(c) C-155: Occupational Safety and Health Convention, 1981 

This Convention is relevant to requirements, inter alia, to  operate a safe system of 

work, and ensure safe use of equipment and materials (such as the labelling and storage 

of hazhardous chemicals and proper systems in relation working time). In outline the 

Convention contains requirements to: 

  

 ‘formulate, implement and periodically review a coherent national policy on 

occupational safety, occupational health and the working environment’ (Article 4)  

 

 This policy must take account of:  

 

o ‘Relationships between the material elements of work and the persons who 

carry out or supervise the work, and adaptation of machinery, equipment, 

working time, organisation of work and work processes to the physical and 

mental capacities of the workers’;   

o ‘Training, including necessary further training, qualifications and 

motivations of persons involved, in one capacity or another, in the 

achievement of adequate levels of safety and health’ 

Under Articles 8-14 Member States must, inter alia:  

 ‘take such steps as may be necessary to give effect to Article 4’ (Article 8);  

  enforce occupational health and safety laws and provide adequate penalties for 

their violation (Article 9);  

 prevent, limit or make subject to authorisation/control by a competent authority 

dangerous work processes and exposure of workers to hazardous substances, taking 

consequent health hazards into consideration (Article 11(b)); 

 hold enquiries ‘where cases of occupational accidents, occupational diseases or any 

other injuries to health which arise in the course of or in connection with work 

appear to reflect situations which are serious’ (Article 11(d)); 

 introduce or extend systems, taking into account national conditions and 

possibilities, to examine chemical, physical and biological agents in respect of the 

risk to the health of workers (Article 11(f) 
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Under Article s16-21 employers must ensure that, ‘so far as is reasonably practical’: 

 the workplaces, machinery, equipment and processes under their control are safe 

and without risk to health.’; 

 the chemical, physical and biological substances and agents under their control are 

without risk to health when the appropriate measures of protection are taken; 

 adequate protective clothing and protective equipment are provided to prevent, so 

far as is reasonably practicable, risk of accidents or of adverse effects on health. 

 

(d) C-148: Working Environment (Air Pollution, Noise and Vibration) Convention, 1977   

 

 Article 4 (1) requires national laws or regulations to take measures to prevent, control 

and protect against ‘occupational hazards in the working environment due to air 

pollution, noise and vibration’;  

 Article 6(1) states that ‘Employers shall be responsible for compliance with the 

prescribed measures.’; 

 Article 7 gives workers the right to present proposals, obtain information and appeal to 

appropriate bodies if subjected to occupational hazards due to noise pollution etc; 

 Art 9 puts an additional duty on signatories to minimise such hazards by technical or 

organisational methods.  

 Article 10 requires employers to provide protective equipment if such hazards cannot 

be brought within the limits specified in Article 8; 

 Article 11 requires signatories to carry out regular inspections of workers liable to be 

exposed to these hazards;  

 Article 13 provides that ‘all persons concerned’ must be informed of potential 

occupational hazards such these and instructed in available measures to prevent or 

control them.   

 

(e) C-187: Promotional Framework for Occupational Safety and Health Convention, 

2006 

This should be read along side C-155, with its imposition of a tripartite burden on 

signatory Member States to devise ‘a national policy, national system and national 

programme’ for the promotion of the continuous improvement of occupational safety 

and health, in consultation with employers and employees.  
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Article 5 requires this national programme to be implemented, monitored, evaluated 

and periodically reviewed.  

Clearly, it is  ‘implementation’ that is of crucial importance.  

 

(f) C170: Chemicals Convention, 1990 

This Convention was ratified by Colombia on 6th September 1994. 

 Article 4 requires the formulation, implementation and periodic review of a coherent 

policy on the safe use of chemicals at work ‘in the light of national conditions and 

practice and in consultation’ with employers and workers’ organisations; 

 Article 7(1) requires all chemicals to ‘be marked as to indicate their identity’; Art 7(2) 

requires ‘hazardous chemicals’ to ‘be labelled, in a way easily understandable to the 

workers, so as to provide essential information regarding their classification, the 

hazards they present and the safety precautions to be observed’. National authorities 

are required to enforce these standards by Article 7(3); 

 Article 10 provides further requirements for the labelling and marking of chemicals and 

for ‘data sheets’ explaining their safety to be available to workers. 

 

 Article  12 governs exposure to chemicals. Employers have a duty to:  

o Ensure that workers’ exposure to chemicals does not exceed national limits;  

o Assess workers’ exposure to harmful chemicals, monitoring and recording 

workers’ health if necessary and making those records available to workers; 

 

 Article 13 requires the employer to actively take measures to protect workers by a series 

of methods, including choice of safer technology and chemicals and provision of 

protective clothing. It also requires employers to provide First Aid. 

 

 Article 15 requires employers to provide workers with information and training 

regarding exposure to chemicals used in the workplace.  

 

 Article 18 gives workers the right to information on the identity of chemicals used at 

work, their hazardous properties and the consequent precautions and training in place. 

 

(g) C176: Safety and Health in Mines Convention, 1995  
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This Convention has not been ratified by Colombia. Of particular relevance are Articles are 

5, 6, and 9.  

 Article 5.1 states that Member States should designate a regulatory authority by law to 

monitor and regulate aspects of health and safety in mines.  

 

 Article 5.2 also requires national laws and/or regulations to provide for:  

(a) health and safety supervision in mines 

(b) inspections of mines  

(c) procedures for reporting and investigating fatal and serious accidents, disasters 

and dangerous occurrences 

(e) the power to suspend mining on health and safety grounds;  

(f) the establishment of effective procedures to ensure the implementation of the 

rights of workers and their representatives to be consulted on/participate in health 

and safety at work measures 

 Article 6 requires employers to eliminate, control or minimise risks in the workplace or 

provide protective equipment for workers as far as is reasonable, practical and feasible;  

 

 Article 7 requires employers to actively monitor and  inspect the working environment 

to and assess risks. It also requires employers to draw up and implement an operating 

plan and procedures to ensure a safe system of work and the protection of workers in 

respect of zones susceptible to particular hazards. 

  

 Article 9 states that where workers are exposed to physical, chemical or biological 

hazards the employer shall: 

  

(a) Inform the workers, in a comprehensible manner, of the hazards assocviated 

with their work, the health risk involved and relevant protective and 

preventative measures taken;  

(b) Take appropriate measures to eliminate and/or minimise the risks resulting from 

exposure to those hazards 

(c) Provide workers with protective equipment 

(d) Provide workers suffering an injury or illness at the workplace with first aid, 

transport from the workplace and access to appropriate medical facilities.  
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 Article 16 requires Member States to take all necessary measures, including the 

provision of appropriate penalties and corrective measures, to ensure the enforcement 

of the provisions of the Convention, including providing appropriate and well-

resources inspection services.  

PROVISIONS IN THE INTER-AMERICAN SYSTEM 

20. Article 26 of the American Convention on Human Rights (ACHR)14 requires States Parties to:  

 

…undertake to adopt measures, both internally and through international cooperation, 

especially those of an economic and technical nature, with a view to achieving 

progressively, by legislation or other appropriate means, the full realization of the 

rights implicit in the economic, social, educational, scientific, and cultural standards set 

forth in the Charter of the Organization of American States […]. 

21. This provision requires adjudicating bodies to make reference to the Charter of the 

Organization of American States15 in deliberations on economic, social and cultural rights. To 

this end, the right to occupational health and safety may be supported by Article 34(g) of the 

Charter which enjoins Parties to devote their “utmost efforts” to accomplishing “…acceptable 

working conditions for all,” and Article 45(b) which provides that work “…should be 

performed under conditions, including a system of fair wages, that ensure life, health, and a 

decent standard of living for the worker and his family…” 

 

22. The Inter-American Court on Human Rights has affirmed its jurisdiction over rights enshrined 

within Article 26 and views them as enforceable.16 With respect to the right to occupational 

health and safety, the Court would be entitled, as it has in considering other issues before it, to 

make reference to applicable international human rights instruments, extraneous to the Inter-

American system in order to provide content to the right being considered by it.17 To this end, 

                                                           
14

 Organization of American States, American Convention on Human Rights, 22 November 1969, 1144 U.N.T.S. 123. 
15 Organization of American States, Charter of the Organisation of American States, 30 April 1948, available at: 

http://www.unhcr.org/refworld/docid/3ae6b3624.html [accessed 27 February 2013]. 
16 IACtHR, Acevedo Buendía et al. (“Discharged and Retired Employees of the Office of the Comptroller”) v. Peru 

(Judgment), 1 July 2009, Series C No. 198 paras. 99 – 101. 
17 Commentators have observed that the Inter-American Court has often employed such methods with other rights. See 

Ruiz-Chiriboga, Oswaldo R., “The American Convention and the Protocol of San Salvador: Two Intertwined Treaties - 
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statements of a right to occupational health under the ICESCR and other instruments, as 

highlighted above, provide the major international framework to which the Court would be 

entilted to refer. 

 

The Protocol of San Salvador 

23. The Protocol of San Salvador18 was ratified by Colombia in 1997. The Protocol is of partiuclar 

relevance in assessing the existence of such rights as a right to a healthy environment, 

measures to ensure reasonable working hours, and the state’s duty to guard against 

occupational diseases by providing healthcare, and for a universal, non-discriminatory right to 

health (covering indigenous peoples). So far as the Protocol is concerned: 

 

 Article 2 creates an obligation on states to enact domestic legislation in accordance with the 

Protocol;  

 Article 3 provides a duty to guarantee the exercise of the rights set forth herein without 

discrimination of any kind; 

 Article 7 covers ‘Just, Equitable and Satisfactory Conditions of Work’. State Parties must 

guarantee “[s]afety and hygiene at work” in their internal legislation, and “presupposes 

that everyone shall enjoy that right under just, equitable, and satisfactory [working] 

conditions”; 

 

 Article 10 provides a Right to Health. This is defined in Article 10(1) as ‘the enjoyment of 

the highest level of physical, mental and social well-being’. States must then adopt the 

following measures:  

(a) Primary health care available to all individuals and families in the community;  

 

                                                                                                                                                                                                                        
Non-Enforceability of Economic, Social and Cultural Rights in the Inter-American System,” Forthcoming Netherlands 

Quarterly of Human Rights, available at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1940559;  Neuman, G., 

‘Import, Export, and Regional Consent in the Inter-American Court of Human Rights’, European Journal of International 

Law, Vol. 19, No. 1, 2008, pp. 101-123. 
18

 http://www.oas.org/en/iachr/mandate/Basics/sansalvador.asp; 

http://www.oas.org/en/iachr/mandate/Basics/sansalvador.asp
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(b) Extension of the benefits of health services to all individuals subject to the State’s 

jurisdiction;  

 

(c) Prevention and treatment of endemic, occupational and other diseases; 

 

(d) Satisfaction of the health needs of the highest risk groups and of those whose 

poverty makes them the most vulnerable. 

 

 Article 11 covers the Right to a Healthy Environment: Article 11(1) states that ‘Everyone 

shall have the right to live in a healthy environment and have access to basic public 

services.’  

 

24. Article 19(6) restricts the application of the individual petition system governed by the ACHR 

to violations of the right to unionization and the right to education. Nevertheless, for Parties to 

the Protocol, such as Colombia, it is arguable that interpretations of the right to health, 

including occupational health, under Article 26 of the ACHR should take the Protocol into 

account. In examining the Protocol of San Salvador, the authors would also respectfully 

suggest that the Inter-American Court would not be precluded from employing the method of 

interpretation that it has used with other rights under the ACHR. That is, it will look to global 

and regional human rights regimes to provide content to the right where the tenets of the 

Inter-American system lack sufficient particularity or clarity or require interpretation. 

 

The Inter-American Commission 

25. In three studies, the Commission has devoted particular attention to environment, health and 

human rights.19 With regard to Ecuador,20 the Commission was responding to claims that oil 

exploitation activities were contaminating the water, air and soil, thereby causing the people of 

the region to become sick and to have a greatly increased risk of serious illness. The 

Commission emphasized the right to life and physical security stating that: 

                                                           
19

 Inter-Am.C.H.R., Report on the Situation of Human Rights in Ecuador, OEA/Ser.L/V/II.96, doc. 10 rev. 1 

(1997)[hereinafter Report on Ecuador]; Inter-Am.C.H.R., Report on the Situation of Human Rights in Brazil, 

OEA/Ser.L/V/II.97, doc. 29, rev. 1 (1997); Inter-Am. C.H.R.,Third Report on the Situation in Paraguay, OEA/Ser.L/V/II.110, 

Doc. 52, 9 March 2001. 
20 Inter-Am.C.H.R., Report on the Situation of Human Rights in Ecuador, OEA/Ser.L/V/II.96, doc. 10 rev. 1 (1997) 
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... [t]he realization of the right to life, and to physical security and integrity is 

necessarily related to and in some ways dependent upon one's physical environment. 

Accordingly, where environmental contamination and degradation pose a persistent 

threat to human life and health, the foregoing rights are implicated.21 
 

26. Thus, States Parties may be required to take positive measures to safeguard the fundamental 

and non-derogable rights to life and physical integrity, in particular to prevent the risk of 

severe environmental pollution that could threaten human life and health, or to respond when 

persons have suffered injury. The Commission also directly addressed concerns for economic 

development, noting that the Convention does not prevent nor discourage it, but rather 

requires that it take place under conditions of respect for the rights of affected individuals. 

Thus, while the right to development implies that each state may exploit its natural resources, 

the absence of regulation, inappropriate regulation, or a lack of supervision in the application 

of extant norms may create serious problems with respect to the environment which translate 

into violations of human rights protected by the American Convention. The Commission 

concluded that:  

 

... [c]onditions of severe environmental pollution, which may cause serious physical 

illness, impairment and suffering on the part of the local populace, are inconsistent with 

the right to be respected as a human being ... The quest to guard against environmental 

conditions which threaten human health requires that individuals have access to: 

information, participation in relevant decision-making processes, and judicial 

recourse.22 

 

OTHER EXAMPLES FROM REGIONAL  JURISPRUDENCE 

27. In Social and Economic Rights Action Center and Center for Economic and Social Rights  v Nigeria 

(155/9623; African Commission on Human and People's Rights24, 27th May 2002), the 

complainant alleged that the activities of a State led oil exploitation consortium violated the 

                                                           
21

 Inter-Am.C.H.R., Report on the Situation of Human Rights in Ecuador, OEA/Ser.L/V/II.96, doc. 10 rev. 1 (1997) at 88  
22 Inter-Am.C.H.R., Report on the Situation of Human Rights in Ecuador, OEA/Ser.L/V/II.96, doc. 10 rev. 1 (1997) at 92, 93; 

See also Sawhoyamaxa Indigenous Community v. Paraguay Judgment 29th March 2006  
23 See http://caselaw.ihrda.org/doc/155.96/view/ 
24

 The Charter body for the regional convention mechanism,  the African Charter on Human and Peoples’ Rights  (1990); 

http://caselaw.ihrda.org/doc/155.96/view/
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African Charter on Human and Peoples' Rights 1981 (ACHPR) Art.2, Art.4, Art.14,  Art.16, 

Art.18, Art.21 and Art.24.25 Amongst other complaints, it was argued that the oil consortium 

had disposed of toxic waste into the environment and local waterways and neglected to 

maintain its facilities. This caused several avoidable spills close to villages which resulted in 

numerous short and long-term health related problems for local communities.  The 

government was accused, inter alia, of: (a) failing to monitor the safety measures that were 

standard practice within the oil industry; (b) withholding information from local Communities 

on the dangers created by oil company activities; (c) failing to produce or require the oil 

companies to produce basic health and environmental studies relating to oil production; and 

(d) failing to consult local communities before beginning operations. 

 

28. The Commission found  the Federal Republic of Nigeria to be in violation of Articles 2, 4, 14, 

16, 18(1), 21 and 24 of the African Charter. It asked the Nigerian government to:  

 Ensure adequate compensation to victims of human rights violations, and to undertake a 

comprehensive cleanup of lands and rivers damaged by oil operations; 

  

 Ensure that appropriate environmental and social impact assessments were prepared for 

any future oil development and that the safe operation of any further oil development was 

guaranteed through effective and independent oversight bodies for the petroleum 

industry; and  
 

 Provide information on health and environmental risks and meaningful access to 

regulatory and decision-making bodies to communities likely to be affected by oil 

operations. 

 

                                                           
25 Article 16 provides: 1. Every individual shall have the right to enjoy the best attainable state of physical and mental 

health. 2. States parties to the present Charter shall take the necessary measures to protect the health of their people and to 

ensure that they receive medical attention when they are sick. 

 

Article 24: All peoples shall have the right to a general satisfactory environment favorable to their 

development. 

 

http://caselaw.ihrda.org/doc/achpr/view/#2
http://caselaw.ihrda.org/doc/achpr/view/#4
http://caselaw.ihrda.org/doc/achpr/view/#14
http://caselaw.ihrda.org/doc/achpr/view/#16
http://caselaw.ihrda.org/doc/achpr/view/#18.1
http://caselaw.ihrda.org/doc/achpr/view/#21
http://caselaw.ihrda.org/doc/achpr/view/#24
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29. In Dubetska & ors v Ukraine [2011] ECHR 256 (Application no. 30499/03; 10th February 2011), the 

European Court of Human Rights held, unanimously, that there had been a violation of Article 

8 (right to protection of private and family life) of the European Convention on Human Rights. 

 

30. The case concerned the applicants’ complaint that they suffered chronic health problems and 

damage to their homes and living environment as a result of a state-owned coal mine and a 

factory operating nearby. A number of studies by governmental and non-governmental 

entities found that the operation of the mine and factory had had adverse environmental 

effects, including flooding, polluted ground water and air and soil subsidence. The applicants 

had complained numerous times to the authorities about damage to their health including 

bronchitis, emphysema and carcinoma, and about insufficient access to safe drinking water 

and soil subsidence.  

 

31. The European Court of Human Rights found that, for over 12 years since the entry into force of 

the Convention in respect of Ukraine, the applicants had been living permanently in a polluted 

area unfit for residential housing and their lives had been affected adversely and substantially 

by the mine and factory operations. For 12 years the authorities had not found an effective 

solution to the applicants’ situation. There had therefore been a violation of Article 8 ECHR. 

 

32. While it has not been the purpose of this brief to interpret the application of the framework, as 

outlined above,  to the facts of the individual case, which is a clearly a matter for the Court, the 

authors would respectfully submit that the international framework, as briefy described 

above, demonstrates the existence of  clearly defined standards internationally  in relation to 

(a) the collective right to the enjoyment of a healthy environment; (b) the right to safe working 

conditions and a safe working environment (as described above, in relation to protection 

against environmental pollution; protection from hazardous chemicals, such as carcinogens; 

and environmental noise); and (c) the safeguards that should be provided by a system of 

occupational health. 
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